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Separate Opinion of Judge Fatsah Ouguergouz

1. I subscribe to the Court's decisions as regards its jurisdiction to hear the
application and as regards the application's admissibility. As for the merits of the
case, I consider inadequate the reasoning behind the judgment as to the lack of
independence and impartiality of the Independent Electoral Commission. I also have
reservations on the legal consequences that the Court draws from this lack of
impartiality and independence (the Ne eat judex ultra petita partium principle).
2. Before expressing my position on the last two points, I would like to point out that
in examining its material jurisdiction, namely, the question as to whether or not the
legal instruments allegedly violated, are "relevant human rights instruments", the
Court could have fleshed out its reasoning by highlighting the dialectical link between
democracy, and respect for human rights and fundamental freedoms", and by

, On this question, see for example, the Universal Declaration on Democracy adopted by the InterParliamentary Counc il on 16 September 1997 at its 161st Session held in Cairo. Paragraph 6 thereof
stipulates that: "Democracy is inseparab le from the rights set forth in the international instruments
recalled in the preamble" (notably the Universal Declaration of Human Rights and the Internat ional
Covenant on Civil and Political Rights); paragraph 12 for its part provides that: "the key element in the
exercise of democracy is the holding of free and fair elections at regular intervals enabling the
1
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making reference, for example, to the substantial observations presented by the
African Institute for International Law and, to a lesser extent, by the African Union
Comrnission''. At the request of the Court, these two institutions submitted
observations on the question as to "whether the Af rican Charter on Democracy is a
human rights instrument within the meaning of Article 3 of the Protocol" (paragraphs
28 and 29 of the jUdgment). However, the Court limited itself to reproducing some of
the observations (see paragraphs 51-55) and "takes note of the observa tions "
(paragraph 56), without taking the same on board in its reason ing (see paragraphs
57-65 ).
3. I would also like to point out that the inadmissibility objection based on the
Applicant's non-e xhaustion of local remedies was filed very much out of time by the
Respond ent State . The said objection was raised in the Additional Observations filed
by the Respondent State on 8 February 2016 (see parag raph 31 of the [udqrnent-),
in response to the Addi tional Observations dated 4 November 2015 filed by the
Applicant on 5 November 2015. In terms of Rule 52(2) of the Rules, however, that
objection should have been raised "at the latest before the date fixed by the Court for the
filing of the first set of pleadings to be submitted by the party who intends to raise such
objections", that is, at the latest during the month of December 2014 (see paragraph
22 of the judgment; and yet , this first pleading to be submitted by the Respondent
State , i.e. its Brief in Response filed on 19 May 2015 (without any application for
extens ion of time ) contained no preliminary objection. Although that brief was filed
people's will to be expressed . These elections must be held on the basis of universal , equal and
secret suffrage so that all voters can choose their representatives in conditions of equality, openness
and transparency that stimulate political competition. To that end, civil and political rights are
essential, and more particularly among them , the rights to vote and to be elected , the rights to
freedom of expression and assembly, access to information and the right to organise political parties
and carry out political activities"- text in Union Interparlementaire, La democretie: Prineipes et
realisations, Geneve, 19 98 , pp. III-VIII. See also Article 7 of the Inter-American Democratic Charter
adopted by the General Assembl y of the Organization of American States on 11 September 2011:
"Democracy is indispensable for the effective exercise of fundamental freedoms and human rights in
their universality, indivisibility and interd ependence, embodied in the respective constitutions of states
and in inter-American and international human rights instruments."
2 The Brief ofthe African Institutefor International Law con sistsof 25 pages; while that of the Legal Counsel of
theAfrican Union Commission contains 3 pages.

'The Respondent State had been invitedtofilethispleading before 1 January 2016; on 8 Febru ary 20 16, it
actuallyfiled two documentsdated 3 and 5 February 201 6 respectively, titled "Government'sOpinion on the
Additional Submission of theAPDHto the African Court"; it was inthe document dated 5 February 20 16 that it
raised the objectionto the admissibilityofthe application ongroundsof non-exhaustionof local remedies.
2
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out of time, the Court decided to accept the same "in the interest of justice" (see
paragraphs 24, 25 and 26 of the judgment). The plea of inadmissibility on grounds of
non-exhaustion of local remedies contained in the afore-mentioned Additional
Observations was therefore raised outside the time limit prescribed by Rule 52(2)
and, indeed, subseque nt to the closure of the written procedure. The Court also
decided to accept Respondent State's additional observations still "in the interest of
justice" (see paragraph 31 of the judgment).
4. In my opinion, the Court should have explained the term "interest of justice" which it
invokes in this case, more so because the preliminary objection in question was
raised after the closure of the written procedure on 8 January 2016 (see paragraph
30) and because the Applicant formally opposed the filing4 of the said observations.
Proper administration of justice requires that the time limits prescribed by the Court
must be scrupulously respected by the parties, especially where such time limits
concern a procedural aspect as crucial as the Court's jurisdiction or an application's
admissibility. This does not mean that the Court cannot show flexibility in certain
circumstances; it must however ensure that cases are properly managed and that it
keeps control of the procedure. In the instant case, the Court could have indicated
that exhaustion of local remedies is a cardinal condition for admissibility of an
application and that it therefore behoves the Court to examine this condition even in
the absence of an objection by the Respondent State in this regard (see Rule 39 of
the Rules of Court)". In view of its fundamental nature, this condition of admissibility
could indeed be likened to a condition in respect of public order.
5. I would now address the two key questions which led me to write this separate
opinion.
I. The Independent Electoral Commission's

lack of independence and

impartiality

6. Article 17(1) of the African Charter on Democracy, Elections and Governance,
violation of which is alleged, provides that; "State Parties shall establish and strengthen
See his Pleadings Paper dated 3 Ma rch 2016, pp. 6-7 and the Record of Proceedings of the Public Hearing of
Thursday 3 March 2016, pp. 5-6 (Mr. Guizot Takore's pleadings).

4

5 Paragraph 1 of thi s art icle provides that "t he Court shall condu ct a prelim inary exami nation of it s jurisdiction
and t he admis sib ility of t he app lication ..."

3
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independent and impartial national electoral bodies responsible for the management of
elections". Since this instrument does not contain a definit ion of the concepts of
"independence" and "impartiality", it lay with the Court to define the concepts and
identify the criteria enabl ing it to ascertain the existence or otherwise of these two
requirements .
7. The Court thus began by quoting the definition of these two concepts as given by
doctrine, as follows :
"According to the Dictionary of International Public Law, "independence" is the fact of a
person or an entity not depending on any other authority than its own or at least, not
depending on the State in which he exercises his functions. As for "impartiality", this is
the absence of bias, prejudice and conflict of interest" (see paragraph 117 of the
judgment).
8. In the following paragraph however, the Court gave a purely formalist and
tautological defin ition of independence. According to the Court,
"An electoral body is independent when it has administrative and financial autonomy;
and offers sufficient guarantees of its members' independence and impartiality"
(paragraph 118).
9. After referring to Article 1(2) of the Law challenged by the Applicant, which
provides that "...the lEe is an independent administrative authority endowed with legal
personality and financial autonomy" (paragraph 121), the Court concludes that "...the
legal framework governing the Ivorian electoral body leaves room for assumption that the
latter is institutionally independent" (paragraph 122).

10. However, the Court does not spell out the content of the said "institutional
independence" of the Commission and how this independence differs from
"independence" in the proper sense of the term , i.e. independence defined as the
Commission's non-dependence "on any other authority than its own". The Court merely
notes that this "institutional independence" on its own is not enough to guarantee the
holding of transparent, free and fair elections as advocated by the African Charter on
Democracy and the ECOWAS Democracy Protocol", and that "the electoral body in

The Dict ion ary of Int ernation al Public law defi nes impa rtiality mor e precisely as f ollows : "Absence of bias,
preju dice and conflict of int erest in a j udge, arbit rator, expert or person in a similar posit ion w ith respect to
t he part ies before him or in rel at ion to t he question he must sett le", Jean Salmon (Dir.), Dict ionary of
International Public Low, Bruyl ant/AUF , Brussels, 2001, p. 562.
6
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place should , in addition , be constituted according to law in a way that guarantees its
independence and impartiality, and should be perceived as such" (paragraph 123).

11. After a brief examination of the composition of the Electoral Commission,
(paragraphs 124-132), the Court concludes that "the Ivorian electoral body does not
meet the conditions of independence and impartiality and cannot be perceived as such".

12. It is my opinion that the Court's treatment of this issue of independence and
impartiality is inadequate, and that greater clarity would have been achieved, had the
treatment been conducted more systematically. I believe, in particular, that it was
necessary to make a clear distinction between the independence of the Electoral
Commiss ion and its impartiality. I also believe that it was not possible to draw
conclusions as to the "institutional independence" of the Electoral Commission solely
on the basis of its description under Article 1(2) of the impugned law, and without
examination of the composition of this Commiss ion. Only such an examination could
enable the Court to ascertain the Commission's institutional independence and,
hence, its impartiality.

13. In the instant case , it behoved the Court to clearly distinguish between the
independence of the Commission and its impartiality. The Applicant itself had taken
care to make such a distinction in its submissions and pleadings . In its Additional
Observations of 14 April 2015 7 , its Addit ional Brief of 4 November 2015 8 and in its
oral pleadings documents of 3 March 2016 9 , it devotes two separate sections to the
lack of independence and impartiality of the Independent Electoral Commission. In
particular , the Applicant pointed out the close link between the two concepts in these
terms: "the one who depends on another is hardly independent of his superior from whom
he receives the directives required to discharge his mandate"!".

14. There is, it is true, a dialectic relation between the impartiality of any person and
the latter's independence. As has been rightly pointed out, the impartiality of a
person is indeed "a function of his independence, that is, the absence of restriction,
See pp. 10- 12.
See pp. 8- 10.
S Oral pleadings document. pp. 2 1-22.
10 Additional claims, p. I I.
7
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influence, pressure , incitement or interference direct or indirect! ", that may be
exercised on (this person) by anyone and for any reason". The Electoral
Commission's impartial ity could thus have been measured with the yardstick of its
independence.

15. Although closely linked, the concepts of independence and impartiality must,
however, be distinguished from each other (see, for example, the distinction made in
paragraph 117 of the judgment).

16. Depending on its compos ition, any organ (judicial, arbitral or electoral) can be
both independent and impartial, j ust as it can be independent and yet partial. Thus,
for example , the Protocol establishing the present Court sets out a number of
incompatibilities,

absolute?

and

relative." ,

designed

to

ensure

both

the

independence and impartiality of Members of the Court". A judge must be
absolutely independent, that is, "depend on no other authority than his own", reason for
which Rule 5 of the Rules prohibits him from performing functions incompatible with
this independence, such as "holding political, diplomatic or administrative positions or
function as government legal adviser at the national level". The independence of
Members of the Court is, however, a necessary but not sufficient condition. Every
judge must also be impartial, that is, not biased, prejudiced or with conflict of interest;
reason for which Rule 8(4) of the Rules prohibits him from sitting in cases where
there may be a conflict of interest of a personal , material or other nature > .

11

Dictionary ofInternational Public Law, op. cit., p. 562

" The incompat ibilit ies in question are absolute whe re th ey apply to all members of th e Court ; they are
gene rally aimed at ensuri ng t he inde pendence of the judge .
13 The incompat ibilities in quest ion are relat ive where t hey apply individually t o a member of the Court and in
relati on to a specific case; th ey seek rat her to ensur e t he im part iality of a j udge in a part icular case and to
render him unfit to sit in such case.
See Art icles 16, 17, 18 and 22 of th e Proto col and Rules 4, 5 and 8 of t he Rules of Court . Similar provis ions
are conta ined in the consti tuent inst rument s of other int ern at ional judicial bodies such as the Europ ean
Convent ion on Human Rights (Artic les 21 and 23 (4), t he Statute of th e Int er-American Court of Human Right s
(Arti cles 11, 18, 19, 20 and 21) or t he Statute of the Int ern at io nal Court of Justice (Arti cles 16, 17 and 24).
15 For example, no memb er of t he Court may part icipate in th e exami natio n of a case "if he has a per sonal
int erest in the case", in particula r because of conjuga l or parent al relat ionship with one of the part ies, or" if he
has expressed in public, t hro ugh t he media, in wr iti ng, by public act ions or by any ot her means, op inion s which
are objectivel y of such a nat ure as to impair his impa rti ality ".
14
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17. As regards the independence of a body in general, the European Court of
Human Rights as far back as 1984 synthesized its case-law on the subject in the
following terms:
"In determining whether a body can be considered to be "independent" - notably of
the executive and of the parties ...the Court has had regard to the manner of
appointment of its members and the duration of their term of office ...the existence
of guarantees against outside pressures ... and the question whether the body
presents an appearance of independence... "16

18. In its judgment of 25 February 1997 in the case of Findlay v. the United Kingdom,
the European Court recalled the foregoing criteria in its assessment of the
independence of a judicial body.

On that occasion, it made a clear distinction

between this notion of independence and that of impartiality:
'The Court recalls that in order to establish whether a tribunal can be considered as
"independent", regard must be had, inter alia, to the manner of appointment of its
members and their term of office, the existence of guarantees against outside
pressures and the question whether the body presents an appearance of
independence. As to the question of "impartiality", there are two aspects to this
requirement. First, the tribunal must be subjectively free of personal prejudice or bias.
Secondly, it must also be impartial from an objective viewpoint , that is, it must offer
sufficient guarantees to exclude any legitimate doubt in this respect."?

19. In the jud icial field, the distinction between the two concepts of independence
and impartiality was further emphasized by the Bengalore Principles of Judicial
Conduct (2002).18 In the quasi-judicial realm, the same distinction has been made
by the Guiding Principles on the Independence and Impartiality of UN Human Rights
Treaty Body Members (2012)19. In the area of arbitration, the distinction between
independence and impartiality has also been made and clarified in a manner similar
to that of the European Court.2D

,. Case of Campbell and Fell v. the United Kingdom, Application No. 7819/77; 7878/7 7, Judgment of 28 June
1984, paragrap h 78
17 Caseof Campbell and Fell v. the Unit ed Kingdo m, Applicati on No. 7819/77; 7878/77, Opinion of 28 June
1984, paragraph 73
18 Bangalore Draft Code of Judicial Conduct 2001 adopted by th e Judicial Gro up on Strength ening Judicial
Integ rity and revised at the Roundtabl e Meeting of Chief Just ices held at the Peace Palace, The Hague, on 2S
and 26 November 2002.
19 The said Guidin g Principles were adopted in 2012 by the Chairs of the Unit ed Nations treaty bo dies, who
recommended their adopt ion by t he various trea ty bod ies, inclu di ng by incorporati ng t hem int o the ir rules of
proce dure .
20 Thus, accordi ng to an Arbit ral Tribunal : "The concepts of independence and impart ialit y, although lin ked, are
often regarded as distinct, even t hough t he preci se natu re of t he dist inct ion is not always easy to grasp.
Generally, independence is linked to t he absence of relations wi th a party t hat could in f luence the decision of

7
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20. In addition to the clear distinction between the conditions of independence and
impartiality, the aforementioned judicial and arbitral practice has laid down precise
standards for assessing the existence of such conditions. Since none of the legal
instruments invoked by the Applicant in this case provides a definition or criteria for
assessing the

independence

and

impartiality of

an independent

electoral

commission, the Court could have applied the said standards mutatis mutandis to
determine the independence and impartiality of the lvorian Electoral Commission.

21 . The standards laid down by the European Court in its afore-cited judgment in the
case of Findlay v. the United Kingdom (supra, paragraph 18) suggest that the
independence of a body is assessed in a purely objective manner, on the basis of
the links between its members and external entities'": whereas impartiality has both
subjective and objective aspects" : The European Court had already, as far back as
1982, developed specific criteria for determining a court's impartlatlty> .

22. In the instant case, the Court's assessment could be limited to that of
independence of the Electoral Commission; which was a purely objective and
relatively easy test, since it consisted in examining the composition of that body. It
could then, if necessary, examine the question of impartiality of the Commission
using, for example, the standards developed by its European counterpart.

an arb itrato r. Impartiality, fo r it s part , con cerns the absence of bias or pred isposition towards one of t he
part ies " (origin al te xt in English) Suez, Sociedad General de Aguas de Barcelona SA , and Vivendi Universal SA
Ar gentino Republic, (ICSID Case No. ARB / 03/19) and Suez, Sociedod General of Aguas de Barcelona SA , and
Int erAguas Servi cias Integrales del Agua S.A. The Argentine Republic (ICSID Case No. ARB/03/17), and AWG
Group Limit ed v. The Argen tine Republic (UNCITRAL), Decision on a Second Proposal for t he Disqualif icat ion of
a Member of the Arbitral Tribunal, 12 M ay 2008, paragraph 28
21 " ••• to est ablish whether a court may be conside red "independent ". it is necessary to ta ke into account, in
part icular, the mode of appointment and term of office of it s member s, the existence of prot ect ion against
ext ern al pressure and wheth er or not t here is an appearance of inde pendence ", Applicat ion 22107/93,
paragraph 73 of t he ju dgment .
" As fo r the " im part ialit y" condition, it has two aspects. First , the court must not subjectively man ifest bias or
personal prejud ice. Secondly, the court must be object ively impart ial, t hat is, offer suff icient guarantees to
e xc lude any leg itimate do ubt in thi s res pe ct.
23 See, for examp le, t he case of Piersack v. Belgium, App licat io n No. 8692/79, Judgment of 1 October 1982,
paragraph 30; and t he case of Hauschildt v. Denmark, Appl icat io n No. 10486/83, Judgme nt of 24 May 1989,
paragr aphs 46-48.

8

23. In view of the compos ition of the Independent Electoral Commiss ion, the Court
could not but conclude that the Commission was not independent, and this
conclusion would have enabled the Court to establish that the Commission did not
present the appearance of an impartial body. This link between the Electoral
Commission 's lack of independence and its impartiality had, besides , been
highlighted by the Applicant in the following terms :
"As agents of the President of the Republic, or members of his government or
institutions supporters of which control the senior management, the 13 members of
the Central Commission cannot be considered impartial in any way whatsoever r.>

24. As the question of independence and impartiality of the Independent Electoral
Commission is of crucial importance in the case before the Court, it deserves to be
examined in a more methodical and in-depth manner."

II - The Court made a ruling beyond the bounds of the Applicant's pleadings

25. It seems to me important to indicate that the Applicant invoked only the violation
of the right to "equality before the law" and Articles 10(3) and 17(1) of the African
Charter on Democracy, Elections and Governance. Contrary to what is stated in the
judgment, the Applicant never invoked a violat ion of the African Charter on Human
and Peoples' Rights, the ECOWAS Protocol on Democracy and Good Governance
or the Internationa l Covenant on Civil and Political Rights. The Applicant did not also
invoke a violation of the right to "equal protection of the law".

26. In paragraphs 20 and 107 of the judgment, however. it is stated under "Alleged
Violations" that:
"The Applicant alleges that the Respondent State violated its commitment to
establish an independent and impartial electoral body as well as its comm itment to
24

Additional application, p. 12

In this respect, a comparat ive approach could have been useful - see for example, Electoral Commissions in
West Africa - Comparative Study, Book edited by Friedrich -Ebcrt-Stif t ung (Abuja Regional Office ) with
ECOW AS Electora l Assistance Unit, February 20 II . To cnsure the autonomy of an electoral co mmission, this
study suggests, in particula r, that "the interest of the members of the Commission do not co nflict with that o f the
organ ization o f quality elections. This may be the case, for examp le, where the representatives of the candid ates
(parties or individuals) have a cast ing vote in the Commission 's dec ision-m aking process" p. 102.
25
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protect the right to equality before the law and to equal protection by the law, as
prescribed by Articles 3 and 13(1) and (2) of the Charter on Human Rights,
Articles 10(3) and 17(1) of the African Charter on Democracy , Article 3 of the
ECOWAS Democracy Protocol, Article 1 of the Universal Declaration of Human
Rights and Article 26 of the International Covenant on Civil and Political Rights
(hereinafter referred to as "the Covenant") - emphases are mine).

27. And yet, it is on the basis of all the allegations contained in that paragraph that
the Court made its ruling. It is therefore my opinion that the Court has ruled beyond
the bounds of the Applicant's submissions.

28. In both its written pleadings and oral proceedings, the Applicant actually invoked
violation of only one of the afore-cited legal instruments, namely, the African Charter
on Democracy , Elections and Governance . In its original application dated 9 July
2014, the Applicant alleges violation of only the African Charter on Democracy,
Elections and Governance-"; it made a similar allegation in its additional application
dated 14 April 201527 , its additional brief dated 4 November 201528 , and at the public
hearing held on Thursday 3 March 201629 • The content of paragraphs 3730 and 383 1

26

See pp. 2, 3, 5 and 6; see also t he lett er of 7 July 2014 by which t he Applican t f iled its application

27

See pp. 1, 8,1 2, 13, 14 and 15.

" Declare and rul e tha t t he [i mpugned] law violates: 1) the right t o equality of all befor e th e law as provided
in part icular und er Article 10.3 of the Af ri can Chart er on Democracy, Elections and Gov ernance; 2) th e right to
have ind epen dent and im part ial nat ional electoral bodies responsibl e for elections, as provid ed in part icular
under Art icle 17 paragraph 1 of th e Afri can Charter on Democracy, Elect ion s and Govern ance ", p. 11.
28

29

" Mr. President, in light of all that w e have argu ed and all the Pleadings that w e have sent to t he Court, APDH

respect fu lly asks t hat it s App licati on be declared admis sible and tha t t heref ore it shou ld be declared that th e
lvorian Law govern ing the Electoral Commission violat es Human Right s in its Article 17 of the Afr ican Charte r
on Democracy, Elect ions and Govern ance and therefore condemn Cote D' lvoir e to amend it s Electo ral Law t o
t he provis ions of Art icle 17 of t he Chart er so that Cot e D'ivoire can t ru ly become a Democrat ic State as has
been stated in the Charte r" Mr. Guizot Tako re's Pleading s, Record of Proceedings of the Public Hearing of

Thursday 3 March ] 0 /6 , pp. I and 12; sec also the Pleadings Docu ments dated 3 March 20 16, p. 23 .
30 " In it s Applicat ion, APDH pr ays the Co urt to rul e that t he afore-me nt ioned Law No . 20 14-335, is not in
conformit y wi th t he Afr ican Charter on Democracy and, con sequentl y, order the State of Cote d'lvoire t o
review t he said law in light of it s int ern at ional commitm ent s".

" In its addit ional pleadings, the Applicant prays t he Court to ... declare and rule that th e lvori an law No.
2014-335 of 5 June 2014 (sic) on t he Indepen dent Electora l Commission, especially t he new Articl es 5, 15, 16
and 17 t hereof , violates the right to equality of everyone before the law as w ell as t he right t o an independent
and imp art ial nat ional elect or al bod y w ith responsibil it y for managem ent of elect ion s provided under Articles
10(3) and 17(1) of t he Chart er on Democracy ".

31
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of the judgment is therefore more faithful to the reality (see to a lesser extent
paragraph 3).

29. It is true that the Appl icant ment ions the African Charter on Human and Peoples'
Rights , the ECOWAS Protocol on Democracy and Good Governance and the
International Covenant on Civil and Political Rights in the reason ing of its additional

subrnissionsv . The Applicant merely states , however, that these three instruments
also guarantee the "right to equality of all before the law" without express ly invoking
their violation . In any event, it makes no mention of these three instru ments in
relation to the core issue under discussion, namely, the independence and
impartiality of the Independent Electoral Comm ission. The same is true with regard
to its plead inqs -".

30. By stating in paragraphs 5 and 6 of the operative part of the judgment that "the
Respondent State has violated its obligation to establish an independent and impartial
electoral body provided under Article 17 of the African Charter on Democracy and Article 3
of ECOWAS Democracy Protocol and, consequently, also violated its obligation to protect
the right of the citizens to participate freely in the management of the public affairs of their
country guaranteed by the Article 13(1) and (2) of the African Charter on Human and
Peoples' Rights" and that "the Respondent State has violated its obligation to protect the
right to equal protection of the law, guaranteed by the Article 10(3) of the African Charter on
Democracy, Article 3 (2) of the African Charter on Human and Peoples' Rights and Article 26
of the International Covenant on Civil and Political Rights", the Court has, in my opinion,
ruled beyond the bounds of the Applicant's prayers , i.e. ultra petita.
31. The Court has, in effect, not compl ied with the Ne eat judex ultra petita partium
princip le which mea ns that the judge must not "accord the applicant more than is
conta ined in the cla ims or adjudicate on subjects not included in the respective

32

Additional brief pp. 2, 3 and 4

See Pleadings document dated 3 March 2016, pp. 16-17. At the hearing, th e Applicant, in it s reasoning,
however indicated that "the established violations of t his law, relate to rights such as t he right to equality of all
before t he law, t he right to independent and impart ial elect oral bodies fo r management of elect ions, the right
to participate in publ ic affairs, the right to self -d et ermi nat ion wh ich are guaranteed both by the African
Charter on Huma n and Peop les' Rights, t he Afr ican Charter on Democracy, Elect ions and Governa nce "as well
as t he ECOWAS Protocol on Democracy and Good Governance and t he Intern at ion al Covenant on Civil and
Polit ical Right s, Record of Proceedings of the Public Hearing of Thursda y 3 March 2016, p. 4.

33
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pleadings of the parties">' . Claims cons ist of "precise and direct statement of the
subject-matter of the appl ication that a party to a proceeding before an international
jurisdiction invites this jurisdiction to declare and judge"35 and "are essential in
determining what the jurisdictional body must dec ide"36. Consequently, the part ies to
a proceed ing must "respect the distinction between claims and "the reasons", given
that the jurisdictional body must make a forma l ruling only in regard to the claims"."
32. The International Court of Justice has , for example, held that it has a duty to
respond to the requests of the parties as expressed in their final submissions, but also to
refrain from ruling on points that are not included in the requests thus expressed" . It also
indicated that it cannot rule beyond a request made by a party39.
33. In the instant case , the Court could not make a ruling regarding the violation of
ECOWAS Protocol on Democracy and Good Governance, the African Charter on
Human and Peoples' Rights and the International Covenant on Civil and Political
Rights in the absence of the Appl icant's claims regarding the violation of these three
instruments.
34. In any event, the Court's dec ision on the violation by the Respondent State of
ECOWAS Protocol on Democracy and Good Governance , the African Charter on
Human and Peop les' Rights and the International Covenant on Civil and Political
Rights was not necessary. The Cou rt having in effect held tha t the African Cha rter on
34 " Lat in phrase mea ning " beyond what was asked". The phrase is usually used in the sense that a j udge should
not rule " ultra petite", that is, accord to t he applicant more t han is conta ined in t he applicat ion or rule on
objects not inc luded in the respect ive subm issions of t he partie s" , Dict ion ary of International Public Low, op ,
cit ., p. 1112.

" Dictionary of International Public Low, op. cit. p. 225.
J6

Id.

Id.
Request for interpretation of the Judgme nt of 20 November 1950 in the asylum case (Colo mbia v. Peru),
Judgment of 27 November 1950, ICJ Reports 1950 , p. 402; see also t he Advisory Opinion on the App lication fo r
Review of Judgme nt No. 158 of the United Notions Administrative Tribu nal, ICJ Reports 1973, pp . 207-208
(paragraph 87) . For a more recent refe rence to the princ ip le by t he Hague Cou rt , see its Judgment in th e case
concerning the Land, Island and Moritime Frantier Dispute (EI Salvador/ Honduras, Nicara gua intervener), ICJ
Reports 1992, p. 437 (paragr aph 126).
J7
J8

The Court having noted in the appli cation as we ll as in th e reply given by cou nsel on 8 July 1969, t hat t he
Belgian Govern ment did not fou nd it s claim on an inf ringement of the shareholders' right s, it could not go
beyond the claim s as f ormulate d by t he Belgian Government and w ill not exami ne the matt er f urther ".
Barcelona Tract ion Light and Power Company Limited (Spain v. Belgium), 10 Reports 1970, p. 37 (paragrap h
49).
39
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Democracy, Elections and Governance is "a relevant human rights legal instrument", it
could interpret and apply only that instrument. Having held in conclusion that the
instrument had been breached, such a conclusion was sufficient to meet the
Applicant's request.
35. The requirement that a court should not exceed its jurisdiction by refraining from
ruling ultra petita must be as imperative in the field of human rights as it is in strictly
interstate litigation. In my view, it is a public order and legal security related
requirement that must prevail over all other considerations. Any exception to this
principle of ultra petit a fundamental procedure runs the risk of undermining the
principle of equality of the parties, the imperatives of proper administration of justice
and, hence, the confidence reposed by the parties in the judicial institution.
36. In a trial before a human rights court, the judge may, of course, show flexibility
with respect to an applicant who is an individual or a non-governmental organization.
The judge may, for example, "adjust" or "interpret" an applicant's request for the
purpose of identifying a right allegedly infringed. That is what the Court did in the
present case by finding that the Respondent State violated the right "to equal
protection of the law" (see paragraphs 146-151 of the judgment and point 6 of the
operational part), whereas the Applicant only alleged the violation of the right to
"equality before the law" (see its Additional Submission dated 4 November 201540 and
its pleadings ofThursday 3 March 20164 1 ) .

37. There is indeed a difference of nature between the two rights, reason for which
the said two rights are enshrined separately by the African Charter" or the
International Covenant on Civil and Political Rights43 , for example. In the instant
case, it is not the right to equality of all before the law or the equal application of the
law that was at issue, but rather the right of everyone to equal protection of the law.
40

Additional Brief, pp . 1-7 and 11 (see supra nat e 28)

M r. Guizat Takore's Pleadings, Record of Procee dings of th e Public Heoring of Thursdoy 3 Morch 2016, pp. 4,
11 and 12; see also the Pleodings documen t dated 3 M arch 2016, pp. 15-17 and 23.

41

Art icle 3: "1. Every individual shall be equa l before t he law . 2 Every ind ividua l shall be ent it led to equ al
protection of the law " .

42

4' Art icle 26: "All per sons are equal befo re t he law and are entit led wi t hout any discriminat ion t o t he equal
prote cti on of t he law ..."
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It was therefore up to the Court to rigorously distinguish between the two rights and
indicate, for example , that considerations of proper administration of justice required
it to interpret the Applicant's application in a way that gives it a meaning; and in so.
doing, the Court would have dispelled the appea rance of having also ruled ultra petita
with respect to the Applicant's second claim.

r
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Fatsah Ouguergouz
Judge
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